








10. Section 311(b)(3) of the Act, 33 U.S.C. § 1321(b)(3), in pertinent part, prohibits
the discharge of any oil or hazardous substances into or upon the navigable waters of the United
States or their adjoining shorelines in such quantities as may be harmful as determined by the
President.

11. The term “discharge” is defined in section 311(a)(2) of the Act, 33 U.S.C.

§ 1321(a)(2), to include, in pertinent part, “any spilling, leaking, pumping, pouring, emitting,
emptying or dumping . ...”

12.  The term “o0il” is defined in section 311(a)(1) of the Act, in pertinent part, as
“oil of any kind or in any form, including, but not limited to, petroleum, fuel oil, sludge. . . .”

33 U.S.C. § 1321(a)(1).

13.  The term “navigable waters” is defined in section 502(7) of the Act as “waters of
the United States, including the territorial seas.” 33 U.S.C. § 1362(7).

14. The term “navigable waters,” as further defined in 40 C.F.R. § 110.1, “means the
waters of the United States, including the territorial seas,” and includes, inter alia: “(a) All
waters that are currently used, were used in the past, or may be susceptible to use in interstate or
foreign commerce, including all waters that are subject to the ebb and flow of the tide; (b)
Interstate waters, including interstate wetlands; . .. ; (e) Tributaries of waters identified in
paragraphs (a) through (d) of this section, including adjacent wetlands; and (f) Wetlands adjacent
to waters identified in paragraphs (a) through (e) of this section . ...”

1.3 In accordance with section 311(b)(4) of the Act, 33 U.S.C. § 1321(b)(4), the
President, through a delegation to EPA, has determined, by regulation, those quantities of oil the
discharge of which may be harmful to the public health or welfare or the environment of the
United States. Exec. Order No. 11735, 38 Fed. Reg. 21243 (Aug. 3, 1973), and Executive Order

12777, 56 Fed. Reg. 54757 (October 22, 1991). Discharges of oil in such quantities as may be
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VII. VIOLATION

29, Paragraphs 1 through 28 of this Agreement are re-alleged and incorporated herein
by reference.

30.  The release of gasoline and diesel referenced in Paragraph 27 was at all relevant
times a “discharge” within the meaning of section 311(a)(2) of the Act, 33 U.S.C. § 1321(a)(2).

31. The discharged gasoline and diesel referenced in Paragraph 27 were at all relevant
times “o0il” within the meaning of section 311(a)(1) of the Act, 33 U.S.C. § 1321(a)(1).

32.  The oil that was discharged into West Creek and its adjoining shorelines
referenced in Paragraph 28 was discharged in “quantities as may be harmful” within the meaning
of section 311(b)(3) of the Act, 33 U.S.C. § 1321(b)(3), and 40 C.F.R. § 110.3.

33.  Section 311(b)(6)(B)(ii) of the Act, 33 U.S.C. § 1321(b)(6)(B)(ii), and
40 C.F.R. part 19 authorize the assessment of a Class II civil penalty not to exceed $16,000
per day for each day during which the violation continues, up to a maximum civil penalty of
$177,500, for violations of section 311(b)(3) of the Act, 33 U.S.C. § 1321(b)(3), occurring after
January 12, 2009.

VIII. PAYMENT OF CIVIL PENALTY

34. Respondent, by signing this Agreement, herein certifies to the EPA that
Respondent is now in compliance with each of the relevant provisions of the Act that formed the
basis of the Complaint.

35. Respondent consents to the issuance of a final order and consents for the purpose
of settlement to pay a civil penalty in the amount of one hundred and three thousand dollars
($103,000).

36.  The EPA proposes this penalty amount after considering the applicable

statutory penalty factors in section 311(b)(8) of the Act, 33 U.S.C. §1321(b)(8): the seriousness
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